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THE CASE OF SENATOR SMOOT AND 
THE MOEMON CHURCH. 

BY JAMES WILFORD GARNER, PH.D., ASSOCIATE PROFESSOR OE 
POLITICAL SCIENCE, UNIVERSITY OE ILLINOIS. 



In January, 1903, a petition bearing the signatures of nine- 
teen citizens of Utah was laid before the Senate, praying that 
Eeed Smoot, a Senator-elect from that State, " be not permitted 
to qualify by taking the oath of office or to sit as a member of the 
United States Senate, for reasons affecting the honor and dignity 
of the United States and their Senators in Congress." The prayer 
of the petitioners was not granted; and, upon the presentation 
of his certificate of election, he was duly sworn in, and he has 
since been engaged in the discharge of his duties as a Senator of 
the United States. Immediately after the seating of Senator 
Smoot petitions praying for his expulsion began to pour in from 
every quarter of the country; petitions containing not less than 
one million signatures have been laid before the Senate, and there 
is hardly a woman's club or similar organization in the country 
that has not joined in the prayer. 

The protest from Utah was referred to the Committee on 
Privileges and Elections, and in March, 1904, the Committee 
entered upon an investigation of the charges contained therein. 
The inquiry was continued in 1905 and again in 1906; the hear- 
ings have recently been concluded, the Committee has decided to 
recommend that Smoot's seat be vacated, and the public is wait- 
ing with increasing impatience the action of the Senate. About 
seventy-five witnesses, mostly from Utah, were heard at Wash- 
ington; and their testimony, together with the arguments of 
counsel and the documentary exhibits, fill five printed volumes of 
about 4,000 pages. This is the most thorough and exhaustive 
investigation of Mormon affairs ever made, and comprehends 
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within, its scope not merely an inquiry into the qualifications of 
Senator Smoot, but the history of the Mormon Church, its or- 
ganization, creed, practices, business affairs and even the lives 
of its prominent members. 

It will be remembered that the Mormons, after their trouble 
at JSTauvoo, migrated in 1847 to the shores of Salt Lake, then out- 
side the jurisdiction of the United States. There, under the 
teachings of Brigham Young, who, in 1852, became Governor of 
the Territory by appointment of President Fillmore, and who 
was reappointed in 1856, they began the practice of polygamy, and 
continued it without interference upon the part of the Federal 
Government for the next ten or twelve years. By 1862 the moral 
sentiment of the country having become aroused over the polyg- 
amous practices of the Mormons, Congress yielded to the pressure 
of public opinion, and passed an act imposing a fine of not more 
than $500, and imprisonment not exceeding five years, for the 
offence of bigamy in any Territory of the United States. Nothing 
was done to interfere with such plural marriages, however, as 
had already been contracted. 

By the Edmunds Act of 1882, the distinction between " polyg- 
amy " and " unlawful cohabitation " was introduced into Federal 
jurisprudence; and, as a means of reaching those who had con- 
tracted polygamous marriages before 1862, the latter offence as 
well as the former was forbidden under heavy penalties. By the 
same Act polygamists were disfranchised in the Territories. Ac- 
tive prosecutions under this Act were begun about 1884, but 
means of evading it were soon found; and, in 1887, Congress 
passed the Edmunds-Tucker Act, to remove as far as possible the 
deficiencies of the former Act. It made the first wife a competent 
witness, defined and punished adultery, made fornication a penal 
offence, and required marriages to be recorded in the courts. By 
another act, passed about the same time, Congress directed the 
confiscation of the property of the Mormon Church and its ap- 
plication to charitable and educational uses, on the ground that 
it was being used for the teaching of polygamous doctrines and 
the encouragement of polygamous practices. 

The Mormons promptly contested the validity of the legisla- 
tion forbidding plural marriages, as being in violation of the 
First Amendment, which prohibits Congress from passing any 
law respecting religion, but in 1878 the Supreme Court sustained 
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the validity of the law. Likewise, the forfeiture Act was upheld, 
as was the disfranchising provision of the Edmunds Act. 

At this juncture, the President of the Church, Wilford Wood- 
ruff, sought, as he claims, Divine guidance as to the course he 
should pursue, in view of the critical situation in which the af- 
fairs of the Church were left by the Anti-Mormon legislation and 
its judicial approval by the Supreme Court. He claims to have 
received in answer to his prayer a revelation authorizing him to 
suspend the Divine command enjoined upon his predecessor con- 
cerning polygamy, and to advise his followers to obey the law of 
the State. Accordingly, on September 29th, 1890, he issued a 
" manifesto," announcing his own intention to submit to the anti- 
polygamy laws and to use his influence with the members of the 
Church to have them do likewise. This "manifesto" was laid 
before the Mormon people in one of their great convocations at 
the Tabernacle, and was unanimously ratified. The effect of its 
adoption was to place polygamy under the ban of the Church, as 
it was already under that of the State. In Utah, it has been 
generally observed by Mormon adherents, and to a less extent out- 
side of Utah; but it is significant that it has never been published 
in the Book of Doctrine and Covenants, although the old com- 
mand to take plural wives is still retained therein as a part of the 
Mormon creed. On having his attention called to this fact, Presi- 
dent Smith, in his testimony before the Senate Committee, stated 
that the omission was due merely to " inadvertence," and that the 
" manifesto " had, in fact, been separately printed and placed in 
the hands of missionaries. There was nothing in the letter of 
the " manifesto " concerning the dissolution of existing marriages 
nor concerning polygamous cohabitation with wives already 
taken; but Woodruff, on having his attention called to the 
omission, subsequently stated that it was his intention that the 
proclamation should include cohabitation as well as future polyg- 
amous marriages, and he wished it to be so interpreted. 

In the year following the issue of the " manifesto," the Presi- 
dent of the Church and the apostles presented an amnesty petition 
to the President of the United States, in which they styled them- 
selves the " shepherds of a patient and suffering /people "; declared 
that their followers were scattered and their leaders imprisoned, 
that they had abandoned their former belief in polygamy and were 
themselves in sackcloth and ashes. In view of the official aban- 
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donment by the Church of polygamy, and upon the solemn as- 
surances of its leaders that no further plural marriages would be 
allowed, President Harrison, in June, 1893, issued a proclamation 
granting a full pardon and amnesty to all those who were liable 
to penalties by reason of unlawful cohabitation under the cover 
of polygamous marriages, provided such cohabitation had not 
taken place since the issue of the "manifesto." In September, 
1894, President Cleveland issued a proclamation expressing sat- 
isfaction that the members of the Mormon Church were generally 
abstaining from plural marriages and polygamous cohabitation, 
and extended a full pardon to all who had complied with the 
terms of the previous proclamation. In the same year, Congress 
enacted that inasmuch as the Church has discontinued the prac- 
tice of polygamy, so much of the personal property and money 
belonging to the Church as was then in the hands of the receiver 
appointed under the Confiscation Act of 1887 should be restored; 
and, finally, in 1896 Utah was admitted to the Union upon the 
express condition that polygamy should be prohibited in the State, 
and this condition was embodied in article two of its constitution. 
The act of admission did not expressly forbid cohabitation with 
plural wives already married, although the existing laws of Utah 
for the punishment of polygamy were declared to be in force in 
the State. With the bestowal of the commonwealth status on 
Utah, the authority of Congress over polygamy in the State ceased; 
and henceforth its power was restricted to the enforcement of 
the conditions upon which Utah was admitted to the Union. 
Clearly, in the exereise of this power Congress must address it- 
self to the State and not to the individuals who violate the law 
of the State. Over polygamy as such it has no more power than 
it has over divorce or any of the other domestic relations. 

The investigation of the Senate Committee shows the situation 
as regards Mormonism to be substantially as follows : The Church 
of Jesus Christ of Latter-day Saints has about 300,000 adherents 
in the United States, including about 50,000 members of the re- 
organized Church who deny that Joseph Smith, the prophet, ever 
preached or practised polygamy. In Utah, where the great ma- 
jority of the Mormons are to be found, they constitute, according 
to conservative estimates, at least two-thirds of the population. 
About one-fifth of the population of Idaho are also adherents of 
the Mormon Church; while a considerable number are found in 
you owcrar.— no. 606. 4 
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Wyoming, Arizona and New Mexico. At the time of the issue 
of the manifesto, it was ascertained by a Church census, the re- 
liability of which may be questioned by some, that there were 
about 2,450 heads of polygamous families living in the United 
States belonging to the Mormon Church. Most of them were 
old men who had taken plural wives before the enactment of the 
anti-polygamy laws, and many of them have since died, so that 
the number is now estimated to be considerably less than one 
thousand. Of the fifteen members constituting the First Presi- 
dency and the Apostolate, eight are living in polygamy, the num- 
ber of their wives aggregating forty-five. Practically all of these 
wives have been taken since the enactment of the anti-polygamy 
laws, and several of them have been taken since the issue of the 
"manifesto." In October, 1905, two of the apostles who had 
contracted polygamous marriages since the " manifesto " resigned 
their offices on account of the popular pressure brought to bear 
upon them. The other polygamist apostles who took plural wives 
before 1890 apparently do not consider that their offences come 
within the purview of the "manifesto," notwitstanding Wood- 
ruff's express statement that it was designed to forbid polygamous 
cohabitation as well as future polygamous marriages. The Presi- 
dent of the Church, Joseph Smith, testified at great length, frank- 
ly admitted that he was living in polygamy, said he knew it to 
be in violation of the law of Utah and the law of the Church, 
but that he regarded his obligations to his wives to be higher 
than those which he owed the State, and that, if his country- 
men saw fit to punish him, he was ready to take the consequences. 
Thus the Mormon leaders are not observing, as the laws of the 
Church require, the terms of the "manifesto," nor living up to 
the profession embodied in their petition for amnesty, nor ful- 
filling the pledges and solemn assurances made to secure the ad- 
mission of Utah to the Union. Instead of actively using their 
powerful influence to secure the faithful observance of the law 
by the body of members who look to them for advice and counsel, 
the majority of them are, by example if not by precept, daily 
encouraging the practice of polygamy. 

The main charge against Senator Smoot is embodied in the 
protest laid before the Senate in January, 1903, which has been 
made the basis of the proceeding against him. His exclusion is 
demanded for the reason that he is " one of a self -perpetuating 
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body of fifteen men, who, constituting the ruling authorities of 
the Church of Jesus Christ of Latter-Day Saints, claim the Divine 
right to shape the belief and control the conduct of those under 
them in all matters whatsoever, civil and religious, temporal and 
spiritual, and who exercise the same so as to inculcate and en- 
courage a belief in polygamy and polygamous cohabitation, who 
countenance and connive at violations of the law regardless of 
pledges made for the purpose of obtaining Statehood and amnesty, 
and by all means in their power protect and honor those who with 
themselves violate the laws of the land, and are guilty of practices 
destructive of the family and the home." The protest does not 
charge him with polygamy, polygamous cohabitation or other 
criminal conduct. On the other hand it declares: 

" We accuse him of no offence cognizable by law, nor do we seek to 
put Mm in jeopardy of his liberty or his property. We ask that he be 
deprived or no natural right nor of any right which, under the Con- 
stitution or laws of the land, he is fitted to exercise. With watchful 
jealousy we claim for him, whether as a private citizen or as a church 
official, as for ourselves, all the rights, privileges and immunities safe- 
guarded by the Constitution." 

Another protest was filed by one John L. Leilich, a Gentile 
clergyman of Utah, charging Smoot with being a polygamist, but 
the charge was not supported by proof. Of all the witnesses, 
Gentile and Mormon, who appeared before the Senate Committee, 
there seems to have been none to charge the respondent with be- 
ing a violator of the law either of the State or of the Church. 
It appears from all the evidence produced in the course of the 
inquiry that he is a man of blameless character, and certainly the 
nature of the vote by which he was elected to the Senate shows 
that he possesses wide popularity in his State, among Gentiles and 
Mormons alike. His chief offence is that, as an apostle of the 
Mormon hierarchy, he has supported and sustained his brother 
leaders in their violation of the law. Thus he voted for the 
election of Smith to the Presidency of the Church, and has regu- 
larly sustained him twice a year ever since, with full knowledge 
of his polygamous cohabitation. Again, he voted for the election 
to the Apostolate of a polygamist whose wives have been taken 
since the issue of the "manifesto." As a trustee of Brigham 
Young University, he has supported and sustained polygamist 
presidents and professors of the institution and, in other capaci- 
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ties, he has contributed by his vote to the elevation of other 
polygamists to positions of honor and trust. Apparently, he has 
felt no scruples in sitting at the council board and fellowshipping 
with his seven apostolic brethren, who are living in polygamy in 
violation of the law. A careful study of the mass of evidence 
submitted to the Committee leads me to the opinion that this is 
the only charge against Senator Smoot that is entitled to serious 
consideration in determining his fitness for membership in the 
Senate. 

Several other reasons of less weight have been advanced in 
support of the demand for the exclusion of Senator Smoot. One 
is that the oaths which he took as a member and as an apostle 
of the Church render him unfit, morally and intellectually, for 
discharging the duties of a Senator. All good Mormons are ex- 
pected to go through the endowment house where marriages are 
solemnized and obligations and covenants entered into, — which 
are kept secret from the rest of the world. One of the alleged 
oaths is a solemn vow to pray to Almighty God to avenge the 
blood of Joseph Smith upon this nation, and to teach the same 
to their children to the third and fourth generations. Most of 
those who were called before the Committee testified that they 
took no such vow of vengeance, others declared that they were 
unable to remember the substance of their endowment oaths owing 
to the length of the ceremony, which lasts eight hours. The only 
witness who gave definite testimony on this point was a former 
professor in the Brigham Young University, who had been forced 
to resign his position on an alleged charge of drunkenness, and 
who subsequently left the Church. He says he went through the 
endowment ceremony twelve different times, at each of which he 
took the oath of vengeance. Senator Smoot in his testimony says 
that he took his endowment oaths in his eighteenth year, and 
that, while he remembers the substance only indistinctly, he is 
positive that he made no vow of hostility to the United States. 
His oath as an apostle is also alleged to disqualify him from the 
full and free performance of his duties as a legislator. On this 
point the protest runs : 

" Whatever his protestations of patriotism and loyalty, it is clear 
that the obligations of any official oath to which he may subscribe aTe, 
and of necessity must be, as threads of tow compared with the covenants 
which bind his intellect, his will and his affections, and which hold him 
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forever in accord with and subject to the will of a defiant and law-break- 
ing apostolate." 

During the examination of one of the witnesses on this point, 
Senator Hoar raised the question whether the thraldom in which 
Senator Smoot is placed, as a result of his religious obligations, 
could be more inconsistent with his freedom as a legislator than 
that which is imposed upon every other Senator by the discipline 
of his political party. When Mr. Smoot was sworn in as a Sen- 
ator, he took an oath to support the Constitution of the United 
States and bear true faith and allegiance to it. At the same 
time, he swore that he took the oath without any mental reserva- 
tion whatsoever. If, therefore, any inconsistency exists between 
his earlier oath, as a Mormon apostle, and his later oath, as a 
Senator, the obligations of the former, according to the rules 
governing oaths, are superseded by the latter. The assertion 
made by the protestants that his claim as a Mormon apostle to 
receive Divine revelations and commands direct from God, both 
in spiritual and temporal matters, renders him incapable of act- 
ing as a free agent, and therefore unfits him for legislative duties, 
should not be taken seriously, and may therefore be dismissed 
without comment. 

Among the charges against Mormonism in general is that the 
Church interferes in politics, conducts business affairs on a large 
scale, and makes use of the public schools to inculcate the doc- 
trines of the Mormon religion. The charge of interfering in 
politics was the main theme of a speech by Senator Dubois be- 
fore the Mothers' Congress at Washington in March, 1905. " The 
Mormons' great aim," he declared, "is political power so as to 
protect them in their polygamous practices. It is impossible 
now," he asserted, "to elect a Senator from Utah, Idaho or 
Wyoming who will openly oppose the methods or practices of 
the governing power of the Mormon Church." Senator Kearns 
in a speech made in the Senate, on February 28th of last year, 
spoke along the same line, declaring that no man could be elected 
to Congress from Utah against their wish. In support of the 
statement that the Mormons control the politics of the State, 
statistics were presented to the Committee showing that the Con- 
stitution of Utah was framed by a Convention, a large majority 
of whose members were Mormons, that every governor, every 
secretary of State, every treasurer and every superintendent of 
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public education, since the admission of the State to the Union, 
has been a Mormon; that no less than two-thirds of the members 
of every legislature have been Mormons, and that eight of the 
thirteen Senators and Eepresentatives in Congres have likewise 
been adherents of the same faith. It will readily be admitted that 
the activity of a political party organized along sectarian lines 
is to be deplored, most of all in the United States; but the his- 
tory of the country is not without many instances in which the 
adherents of a particular religious belief have voted together to 
carry elections, and at least one national political party was or- 
ganized largely for the purpose of excluding the members of a 
certain religious denomination from public office, and it achieved 
notable successes in a number of States. Moreover, in passing 
judgment on Senator Smoot's case, we should not overlook the 
fact that his election was not due to the Mormon vote. He was 
the choice of most of the Eepublican members irrespective of re- 
ligious faith, and was opposed by the Democrats, Mormons as well 
as Gentiles. To deprive him of his seat on the ground, therefore, 
that he was put in power by the Mormon Church hardly seems 
justifiable from the facts. 

A specific form of the interference of the Mormon Church in 
temporal affairs is embodied in the so-called "political rule" 
promulgated by the hierarchy in 1896, requiring high Church 
officials who desire to become candidates for political office to 
get permission from the proper authorities, — secure "leave of 
absence," to use the language of the "rule." This requirement 
was observed by Smoot when he became a candidate and he was 
elected; but when Moses Thatcher, one of the apostles, refused 
to be bound by the rule and became a candidate for the Senate 
without the necessary leave, he was unfrocked, deposed from the 
apostolate, defeated in his candidacy for the Senate, and allowed 
to continue as a member of the Church only upon expressing 
penitence and publicly acknowledging that he had done wrong in 
disregarding a rule of the hierarchy. The Mormon contention 
is that the rule is a mere disciplinary measure, intended to pre- 
vent the apostles from being distracted from their religious duties 
by the exactions of political life; and whenever, in a given case, 
it feels that it cannot spare one of them and refuses to grant the 
leave, he has only to resign his ecclesiastical office and run in- 
dependently of the will of the hierarchy. Thatcher was in open 
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revolt against the authorities, and his punishment was necessary 
to maintain the discipline and integrity of the Church, so the 
hierarchy claimed. 

Another example of the interference of the Mormon Church 
in civil affairs is its maintenance of courts for the adjudication 
of civil controversies among its members. The record was put 
in evidence of a case in which a Mormon woman, charged with an 
attempt at fraud in a land transaction, was tried by a bishop's 
court, found guilty and ordered to execute a deed of cession in 
favor of the plaintiff. She thereupon appealed to the higher 
church authorities to be allowed to " go to law," but the decision 
was adverse, and she was directed to "follow the order of the 
Church governing such matters." Eefusing to execute the deed, 
she was excommunicated from the Church, a great affliction was 
visited upon her, and, finally, as the only means of escaping from 
her strange condition, she yielded and executed a conveyance for 
a tract of land which she strenuously claimed to be her own. 
In another case, judgment was rendered on a promissory note, 
and the maker condemned by a bishop's court to pay certain in- 
stalments of interest and principal. The only power the Church 
courts have of enforcing their judgments is excommunication; 
but, with a people so completely under the control of their leaders, 
it is often quite as effective as the method by which the judgments 
of civil courts are executed. It is true, as the Mormons contend, 
that many other religious sects maintain courts for the handling 
of cases of un- Christianlike conduct, and that it is good policy 
for the Church to discourage litigation among its members and 
encourage the peaceful settlement of their disputes; but, when 
it goes to the extent of denying to its members the privilege of 
recourse to the courts of the State, it is guilty of usurpation and 
tyranny. Nevertheless, it is a matter which concerns the State 
of Utah and not the Congress of the United States. 

Finally, the Mormon Church is indicted for conducting busi- 
ness enterprises. In various communities of Utah it owns and 
operates the street railways, electric light and power plants, coal- 
mines, salt-works, sugar-factories, mercantile establishments, drug- 
stores, publishing-houses and theatres, and, it is charged, refuses 
to permit competition on the part of non-Mormon enterprises. 
An instance of such interference occurred in Brigham City, 
where the church authorities dictated to the city council its 
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policy with regard to the lighting of the streets. Another in- 
stance was cited in which the Church assumed the right to regu- 
late places of amusement in the city, forbade the establishment of 
a dancing-pavilion, but finally gave its consent upon the agree- 
ment of the private company to pay the Church twenty-five per 
cent, of the proceeds. In answer to this charge, the Mormons 
affirm, with obvious truth, that many Gentile churches own and 
manage property from which they derive an income; while others, 
like the Zionites, conduct many business enterprises and endeavor 
in various ways to find profitable employment for their members. 
Whether reprehensible or not, it is a matter of Church policy, and 
has no relation to the moral or mental fitness of a United States 
Senator to retain his seat. 

Of all the reasons alleged in support of the exclusion of Smoot, 
the only one, as I have said, that seems entitled to serious con- 
sideration is that his membership in a hierarchy the majority of 
whose members are living in polygamy, contrary to the law of the 
State he represents, renders him unfit, morally, to occupy a seat 
in the National legislature. This is the point on which the whole 
case hinges. By the express admission of his accusers, he is not 
amenable for any crime cognizable by law, nor for any not cog- 
nizable by law if the customary distinction between passive knowl- 
edge of crime and active encouragement is preserved. The argu- 
ment based on mental thraldom is far from convincing to a 
judicial mind. The other arguments that the Mormon Church 
interferes in politics, that it conducts business enterprises, main- 
tains courts for the settlement -of civil controversies and similar 
activities apply with equal force to the case of the present Mor- 
mon ^Representative in the Lower House of Congress, and to the 
other Mormon Senators and Eepresentatives who have repre- 
sented Utah in the past. 

The present investigation has brought nothing to light that 
has not already been well known. It may be said that Utah in 
neglecting to suppress polygamy is not fulfilling its compact of 
admission, and that Congress should punish the State by deny- 
ing it representation, or, if necessary, by depriving it of the use 
of the mails or the Federal judiciary. But Congress at this late 
day can hardly reproach, much less punish, the State of Utah 
for failure or inability to do what the United States neglected to 
do when it had both the necessary power and authority. If th«? 
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National Government had done its duty, polygamy would have 
been strangled to death in Utah fifty years ago. Brigham Young 
was allowed to hold the office of Governor of the Territory 
for eight years, during all of which period he was openly teach- 
ing and practising polygamy. Congress neglected to act until 
thousands of polygamous marriages had been entered into, and 
then it passed a law that was easily evaded. Finally, when an 
effective statute was passed, it was not vigorously enforced. With 
all the facts that are now known about the political and business 
activities of the Church, as well as its organization and creed, 
before it, Congress admitted Utah to the Union as a State. One 
of the first' Senators from the new State was a Mormon, and all 
the Eepresentatives of the State in the Lower House of Congress 
since its admission, with one exception, have been Mormons. All 
of them had taken their endowment oaths, and were subject to the 
control of an ecclesiastical hierarchy; all had supported polyga- 
mist presidents and apostles, and all owed their election mainly to 
Mormon votes, yet they were seated without objection and served 
out their terms. The only difference in Mr. Smoof s case is that 
he holds an office in the Church and consequently possesses greater 
authority in shaping its affairs; in addition he also enjoys the 
privilege of receiving Divine revelations in both temporal and 
spiritual matters. 

If the Senate in its judgment should see fit to construe Mr. 
Smoot's membership in the Mormon priesthood as inconsistent 
with his right to a seat in the Senate, there remains the important 
question of procedure — whether he shall be expelled, in which case 
the assent of two-thirds of the Senators is necessary; or whether 
his seat shall be declared vacant by a mere majority. If it were 
a question of constitutional qualification, a bare majority would 
obviously suffice, for the clause which empowers each House to 
judge of the qualifications of its members does not specify the ex- 
tent of the majority required. Moreover, in accordance with the 
practices and usages of parliamentary bodies, a member who 
should become insane, idiotic or violent, or who should become 
afflicted with a dangerous contagious disease, might be excluded 
by the vote of a bare majority; but no such questions are pre- 
sented in the present case. Smoot possesses all the qualifications 
required by the Constitution for a Senator; and, when he was 
sworn in, no objection was raised on this point, and nothing has 
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since occurred to affect his constitutional eligibility. It is, there- 
fore, not a question whether as a member-elect he shall be ad- 
mitted to his seat, but a question of whether, as a fully qualified 
member, he shall be deprived of it. 

This case must be distinguished from the Eoberts case that 
arose in the House in 1899. The question there was whether a 
self-confessed criminal, living in daily violation of the law, could 
take the oath of office prescribed by the Constitution for members 
of Congress — that is, it was a question of qualification, and the 
House decided by a mere majority that he could not qualify. The 
Constitution and the precedents recognize but one method by 
which a legally qualified member, who is not physically or mental- 
ly dangerous, can be deprived of a seat to which he has been regu- 
larly elected and admitted without objection, namely, expulsion; 
and, in order to protect him against the prejudices and passions 
of the majority, the Constitution requires the assent of two-thirds 
of the members to vacate his seat. 

During the Civil War each House refused by a mere majority 
vote to admit certain members to their seats on the ground that, 
being disloyal, they could not qualify by taking the oath of office ; 
but, whenever either House had occasion to deprive members of 
seats to which they had been admitted, expulsion by a two-thirds 
majority was the method of procedure followed. There seems 
to be no instance in which a member of either House, possessing 
all the requisite constitutional qualifications and "guilty of no 
offence cognizable by law," has been deprived of his seat other- 
wise than according to this method of procedure. The contention 
of the Hon. John G-. Carlisle, counsel for those who prosecuted 
the case against Senator Smoot, that, in addition to the constitu- 
tional disqualifications for membership in the Senate, anything 
else is a disqualification that the Senate may by mere majority 
vote decide to be, if true, destroys the protection which the framers 
sought to provide by an express enumeration of the eligibility re- 
quirements. The question of whether Senator Smoot ought to 
be deprived of his seat is one concerning which men of the high- 
est moral standards may differ ; but there should be no difference 
of opinion concerning his right to the means provided by the 
Constitution for his protection against the possible prejudices and 
passions of his colleagues. 

James Wilfqrd Garner, 



